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Work of OECD — Task Force
Digital Economy
Broad debate in tax literature

e.g. Hongler & P. Pistone, Blueprints for a New PE Nexus to Tax Business Income
in the Era of the Digital Economy, IBFD White Paper (20 Jan. 2015), p. 15 et seq.,
W. Hellerstein, Jurisdiction to Tax in the Digital Economy: Permanent and Other
Establishments, 68 Bull. Intl. Taxn. 6/7, p. 346 et seq. (2014), Journals IBFD; Y.
Brauner & A. Baez, Withholding Taxes in the Service of BEPS Action 1: Address the
Tax Challenges of the Digital Economy, IBFD White Paper (2 Feb. 2015); D.W.
Blum, Permanent Establishments and Action 1 on the Digital Economy of the OECD
Base Erosion and Profit Shifting Initiative — The Nexus Criterion Redefined?, 69
Bull. Intl. Taxn. 6/7, p. 314 et seq. (2015), Journals IBFD; E. Lopez, An
Opportunistic, and yet Appropriate, Revision of the Source Threshold for the
Twenty-First Century Tax Treaties, 43 Intertax p. 6 et seq. (2015); M. Olbert & C.
Spengel, International Taxation in the Digital Economy: Challenge Accepted?, 9
World Tax J. (2017), p. 3 et seq., Journals IBFD; G. Kofler, G. Mayr & C. Schlager,
Digitalisierung und Betriebsstattenkonzept, RAW p. 368 et seq. (2017); and C.
Staringer, Virtual? Reality!, SWI p. 341 et seq. (2017), G. Kofler, G. Mayr & C.
Schlager, Taxation of the Digital Economy: A Pragmatic Approach to Short-Term
Measures, ET 4 p. 123 et seq. (2018)

Proposals of European
Commission
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= No ringfencing of the Digital Economy — but how does value creation

differ?
= In Iiterature, €.qg. G. Koﬂer, ) ;;Traditional“: Further ,Hybrid": Multi- ~New": Exploitationt"‘x
developement of the sided platforms of personal data ‘
G. Mayr & C. Schlager, ET 4 (2018) traditional economy
= Interim Report of the Task Force " Mail-order business and Sharing economy and Companies whose
- Pay TV have been other platforms relying business model is based
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=  EU-Commission proposed:

Comprehensive/Long Term Solution Interim Solution
Vv
i Directive on common EU solution for digital | Directive on common system of tax on certain
i activities i digital activities
| |



Solution
39%b0 DST on revenues from:

Main value-creation through user participation

Online Digital platforms Sale of
placement of facilitating collected user
advertising interactions data

between users

Provided by businesses with

Taxable person
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Total annual worldwide revenue Total annual worldwide revenue from

above EUR 750 000 000 digital activities in EU above
EUR 50 000 000
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= DST due in Member State where user is located:

Online Digital platforms Sale of
placement of fadllitating collected user
advertising Interactions data
between users
Appearance on user's device being Service involves multi-sided digital Number of users who transmitted
used in Member State interface facilitating directly between data using device in Member State

users/via an account while using device in
Member State

= DST chargeable in Member State:

on proportion of  Taxable revenues . obtained by Taxable person ina Tax period
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= Taxable person providing taxable services liable for tax payment

= One-Stop-Shop (OSS) simplification mechanism:

Taxable person
liability liability liability liability

Member State Member State Member State Member State

Chose single contact point = Member State of
identification

Fulfillment of DST obligations



Comprehensive Solution: Digital PE
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= Tax profits of companies without physical presence

= Significant digital presence —> taxable nexus

/ LN

Number of

contracts

users

/ AN
exceed exceeds
4
exceeds
EUR 7 000 000 / tax period .
in a jurisdiction 3 000 / tax period

100 000 / tax period in a
Member State




Comprehensive Solution
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= Profits attributable to businesses' significant digital presences in
Member States

determined by

A%

Functional analysis

|

Including economically significant activities performed through presence

via digital interface



Comprehensive Solution
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= Authorised OECD approach (AOA) remains principle for profit attribution

—> profits attributable to PE are those that PE would have derived if it were separate and
independent enterprise

= Focus on:
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/ \ / \ / \ / \ / \ ] )
|development | lenhancement | | maintenance | | protection | | exploitation | of intangible assets
\ / \ / \ / \ / \ /
\ / \ / \ / \ / \ /
N / AN / N / AN / AN /

Rules integrated into Member States'

/

Corporate income tax and Commission's CCCTB
systems proposal




